LIONEL T. AIKEN, SBN 38929
KAY & MERKLE
100 The Embarcadero, Penthouse
San Francisco, CA  94105
Tel:  (415) 357-1200
Fax:  (415) 512-9277
Email:  laiken@kmlawlOO.com
Attorneys from Petitioner COLLISION REPAIR ASSOCIATION OF CALIFORNIA
SUPERIOR COURT OF CALIFORNIA COUNTY OF SACRAMENTO
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COLLISION REPAIR ASSOCIATION OF) Case No.:
5
PETITION FOR WRIT OF MANDATE
)
[Code Civ. Proc. §§ 1085, 1086,
)
1102, 1103]
CALIFORNIA,
Petitioner,
vs.
Sherry Mehl, Acting Chief of the Bureau of Automotive Repair; Charlene Zettel, Director of the California
)
Department of Consumer Affairs; )
Does 1 to 5,
Respondents.
Petitioner COLLISION REPAIR ASSOCIATION OF CALIFORNIA alleges:
1. Petitioner COLLISION REPAIR ASSOCIATION OF CALIFORNIA (hereinafter "CRA") is a California nonprofit mutual benefit corporation formed pursuant to California Corporations Code § 7110 et seq.
2. Respondent Sherry Mehl is an individual and the acting chief of the Bureau of Automotive Repair (hereinafter
Petition for Writ of Mandate - 1
Page   1
:
1
2
3
4
5
6
7
8
9
10
11
12
.13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
"BAR"), under the control of the Department of Consumer Affairs of the State of California.
3. Respondent Sherry Mehl has the duty of enforcing and administering the Automotive Repair Act, California Business and Professions Code § 9880 et seq.  Cal. Bus. & Prof. Code § 9882.
4. Respondent Charlene Zettel is the Director of the
California Department of Consumer Affairs and as such is charged with the supervision and control of the BAR.
5. The Automotive Repair Act requires that every automotive repair dealer register with the Director of the Department of Consumer Affairs.  Cal. Bus. & Prof. Code §§ 9884 et seq.
6. Petitioner CRA is informed and believes that in May 2006, representatives of the BAR conducted an inspection of a facility, known as Progressive Service Center, a.k.a. Progressive Insurance Concierge Service Center (hereinafter "Progressive"), located in San Diego, California.
7. Petitioner is informed and believes that the BAR found that Progressive was an automotive repair dealer and as such was required to register with the BAR.
8. Petitioner is informed and believes that on or about August 1, 2006 a representative of the BAR, acting under the direction of the chief of the BAR, issued a letter demanding that the Progressive cease and desist its operations until it secured a valid registration with the BAR.  Attached hereto as Exhibit A is a copy of the cease and desist letter.
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9. Petitioner is informed and believes that Progressive has
t
failed and refused to comply with the cease and desist letter and continues to operate without a valid registration.
10.    Petitioner is informed and believes that Respondents have failed and refused to enforce the provisions of the Automotive Repair Act requiring that every automotive repair dealer register with the Department of Consumer Affairs.
11.     Petitioner is informed and believes that Respondents are selectively enforcing the provisions of the Automotive Repair Act in failing to require that every automotive repair dealer register with the Department of Consumer Affairs.
12.    Respondents have a clear, present and ministerial duty to compel compliance with the Automotive Repair Act in that they are charged with the enforcement and administration of the Act as set forth in Cal. Bus. & Prof. Code § 9882.
13.    Petitioner is a corporation beneficially interested in the issuance of the writ in that it seeks to establish a fair and competitive marketplace while ensuring consumers receive competent repairs. Moreover, the issue involved is one of public interest in that pursuant to Cal. Bus. & Prof. Code §9880.3, protection of the public is the BAR'S highest priority in exercising its licensing, regulatory and disciplinary function.  Failure to enforce the Automotive Repair Act creates unfair competition in the marketplace and exposure of the public to unscrupulous, incompetent, dishonest automotive repair. Petition for Writ of Mandate - 3
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14.    At all times herein mentioned, Respondents have been able to perform the duty mentioned above.  Notwithstanding such ability, and despite Petitioner's demand for the performance of the duty, Respondents continue to fail and refuse to perform such duty.
15.    Petitioner has no plain, speedy, and adequate remedy in the ordinary course of law, other than the relief sought in this petition, in that there is no other remedy which would compel performance of Respondents' duties.
WHEREFORE, Petitioner prays:
1. That the court issue a peremptory writ in the first
instance commanding Respondents to enforce the Automotive Repair Act and take appropriate action against the facility found to be out of compliance; or
2. That the court, alternatively first issue an alternative writ commanding Respondents to appropriate action against the facility they found to be out of compliance or, in the alternative, show cause why they should not do so, and thereafter issue a peremptory writ commanding Respondents to enforce the Automotive Repair Act and take appropriate action against the facility found to be out of compliance;
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3. For costs of this proceeding and for such other and further relief as the court deems just and proper.
Dated: 26 October 2006
KAY & MERKLE
[image: image1.png]



"LioneXT. Attorneys  for Petitioner COLLISION REPAIR  ASSOCIATION   OF CALIFORNIA
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VERIFICATION
I, Allen Wood, am the Executive Director of Petitioner Collision Repair Association of California, a non-profit corporation, and as such am authorized to execute this verification on its behalf.  I have read the foregoing Petition for Writ of Mandate and know the facts stated therein to be true of my own personal knowledge, except those facts stated on information and belief, and as to those facts, I believe them to be true.
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct and that this verification is executed this 27th day of October, 2006 in the County of Sacramento, California
Allen Wood
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