
April 11, 2007

The Honorable Steve Poizner

Insurance Commissioner, Dept. of Insurance

Suite 1700

300 Capitol Mall

Sacramento, CA 95814

Re: Protecting Policyholders During the Vehicle Repair Process

Dear Commissioner Poizner:
On behalf of the Collision Repair Association of California( CRA), I extend our appreciation for the thoughtful discussion we had with you and your staff on March 26 regarding insurer practices that undermine the quality of collision repairs to vehicles. In the spirit of cooperation, you asked us for solutions to preventing insurer practices we believe disrupt the safe and fair repair of vehicles. This letter identifies six specific actions we hope you and your staff will consider in full. Be assured that the members of the CRA stand ready to work with department staff, consumer organizations, other trade groups and insurers to achieve full implementation of these actions. Furthermore, each of our proposals serves to increase protections afforded to policyholders during the vehicle repair process.
Determining the Reasonable Cost of Repair

 CRA members ascribe to the highest standards of workmanship and our customers appreciate and expect that we will return their damaged vehicles to pre-loss condition. At the March 26 meeting you raised two dynamics specific to the reasonable cost of repair. First, you asked if there should be two types of insurance policies: one which assures that the vehicle will returned to pre-loss condition; and a second where, for a reduced premium, the insurer would specify where and how the vehicle is to be repaired. In this second approach it is assumed that non-factory parts would predominate in the repair process along with modified painting techniques to reduce the overall cost of repairs. Clearly, in either case the safe performance of the vehicle would be maintained. 

The CRA believes insurers have a right to reduce their costs if they fully inform the policyholder of the consequences of relinquishing control over the repair process (use of non-factory parts, insurer picks repair facility, etc.) and if they pass on savings to policyholders in the form of reduced premiums for collision repairs. 
Unfortunately, some insurers want the savings without providing relief or disclosure to the policyholder. Given that the repair of an insured vehicle is a contract between the vehicle owner and the repair facility, it usually is the repairer who has to defend the policyholder against insurer cost-cutting demands that compromise the safe and reliable repair of a damaged vehicle. CRA members have filed hundreds of complaints with the department alleging that insurers have failed to pay for the both the needed and reasonable cost of repairs. CRA members have also provided the department with dozens of copies of small claims court awards where the judge has consistently ruled in favor of the policyholder over the insurer in cases where the insurer has blatantly refused to pay for the reasonable cost of repairs. I would note that in these small claims court cases, the repairers used the parts and the processes required to bring the vehicle back to pre-loss condition.   

Policyholders should not have to go to small claims court to receive fair value for the insurance premiums they have paid. We are very disturbed that the department has sent policyholders letters as recently as in March 2007 where the department states that it is unable to settle price disputes and that one recourse is to file in small claims court. We realize that while Section 12921.4 of the Insurance Code states that the commissioner may not “adjudicate claims,” it also allows the commissioner to request “appropriate relief” for the complainant. The CRA encourages greater use of Section 12921.4 by the department in market areas where specific insurers have displayed a continued disregard for the reasonable cost of repairs.     

The issue of the reasonable cost of repair is not solely based on cost. Here are a few ramifications to consider when insurers are allowed to dictate how a vehicle is to be repaired with less expensive non-factory parts when the insured’s policy requires the vehicle to be returned to pre-loss condition:

· Some non-factory parts do not fit as well as original equipment and, in some cases, will not “crush ” to the performance level expected from original equipment in a subsequent collision;

· Late model vehicles repaired with non-factory parts may void the manufacturer’s warranty and/or credit agreement while clearly throwing into question the resale of the vehicle under a manufacturer’s certified used car program. For example, can a used BMW be certified by the manufacturer if it is partially built with non-BMW parts? 


We believe the department must play a stronger role in protecting the value of policyholder premiums paid for collision coverage. To this end the CRA recommends that you consider adopting the following six actions to improve the determination of what is the reasonable cost of repairing a vehicle while at the same time increasing protections for the policyholder:
1. Send an advisory letter to insurers regarding enforcement of Section 790.03 of the Insurance Code which defines an unfair trade practice as “compelling insureds to institute litigation to recover amounts due under an insurance policy by offering substantially less than the amounts ultimately recovered in actions brought by the insureds, when the insureds have made claims for amounts reasonably similar to the amounts ultimately recovered.” The CRA contends that insurers who routinely force their policyholders to resort to small claims court awards in order to receive full payment for collision repairs are engaged in unfair trade practice.
2. Insurance Code Section 12921.1 requires the Insurance Commissioner to investigate complaints and in subsection(7) requires the Commissioner to establish a “ list of criteria to determine which violations should be pursued through enforcement action, and enforcement guidelines that set forth appropriate penalties for violations based on the nature, severity and frequency of the violations.” The CRA would like to know the criteria that serve to direct department investigations. The complaint process would be better directed if all concerned parties had a clear understanding of what insurer actions merit a department investigation. We ask that the criteria be sent to insurers and repairers.
3. Much of the dispute over the reasonable cost of repair revolves around the undiscounted labor rate charged by the repairer vs. what the insurer will pay for non-Direct Repair Program work. The CRA would ask that you support legislation to require the Bureau of Automotive Repair (BAR) to collect the undiscounted labor rate of all licensed repairers as part of the licensing process and to require the BAR to share this data with the department. Additionally, the legislation should require each licensed repairer to clearly post its undiscounted labor rate for consumers and insurers to view. We further ask that you sponsor legislation, if needed, to empower you to reference the envisioned labor rate data from BAR in reviewing a pattern and practice by insurers to underpay the reasonable cost of repairs. While it would be impractical for the department to review any and all disputes, it would be reasonable to define an excessive variance in labor rates in the law for purposes of determining if an insurer is acting reasonably in denying full payment for collision repair work. We believe the actions suggested in this paragraph would enable you to increase department requests of insurers to pay the reasonable cost of repairs, pursuant to Section 12921.4 of the Insurance Code. 
4. In 1995 a department letter clearly stated, in part, that it was illegal for insurers to set a cap on the cost allowed for paint and materials. The CRA estimates that as much as $50 million is lost annually in sales tax revenues to the state because insurers flatly refuse to pay the value of paint and materials used in the repair of a vehicle. We ask that you issue and advisory letter regarding the illegality of price capping value added materials used in the repair of a vehicle.

5. Steering of policyholders away from collision repair facilities they have selected is illegal. Steering is the first weapon of choice for some, but not all, insurers who want to limit a policyholder’s rights in directing how his or her vehicle is to be repaired. 

We ask that the department promulgate regulations that clarify that once a policyholder has selected a repairer, the insurer must cease any and all rhetoric intended to redirect the policyholder’s decision. As stated previously in this letter, an insurer has the right to offer a policy that limits a policyholder’s rights to select a repairer for a reduced premium, but it has no right to act in this manner if the written policy requires a damaged vehicle to be returned to pre-loss condition without restrictions on where the vehicle may be repaired. 
We ask that the department investigate and take appropriate action when a policyholder reports that he or she was pressured not go to a specific repairer. Adoption of our Proposal #2 will also help. We seek full enforcement Section 758.5(c) of the Insurance Code. I have enclosed a CRA brochure on steering that is provided to consumers who ask why insurers want them to do business with certain shops. 
6. We ask the department to act with due diligence in reviewing any proposed public policy that seeks to limit the rights of policyholders to be directly involved in the vehicle repair decision, or that would enable the insurer to control the repair contract let between the vehicle owner and the repairer by requiring the repairer to disclose to the customer whether or not the insurer approved the type of part used in the repair. While this disclosure sounds fine at first glance, it gives the customer the impression that insurer approval means the “best” part was used in the repair. One of the core arguments that we have made in this letter is that repairers, in defending customers, fight insurers over the right to use the best parts for purposes of fit and safety—these parts are often original factory equipment, used or new, which some insurers oppose because they may cost more than imitation parts. 

The CRA’s aforementioned proposals protect the right of policyholders to have their vehicles returned to pre-loss condition and they protect the value of the insurance premiums paid by vehicle owners. I must emphasize that our members enjoy good working relationships with some insurers and that our criticisms of insurer practices are not lodged across the board. Differences will occur in any business relationship. The CRA simply seeks an environment that fairly rewards quality work and where regulators need only intercede when there is a pattern and practice of ignoring the laws and rules affecting collision repair. 

Again, we are ready to work closely with department staff on the matters cited in this letter I hope that your staff will contact our legislative representative, Richard Steffen, at 916-524-8046, to discuss our proposals further.
Yours truly,

Allen Wood,

Executive Director

cc: Gausewitz, Bill
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